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AMID ALL the contusion and turmoils and threats of new wars now made 
In various parts of Europe, and notwithstanding the poor showing Amer- 
ica makes in its non-efforts to pour oil on those troubled waters, it is mos! 
gratifying to know that at least our country has performed a wonder- 
ful mission in taking care of millions of suffering children and adults in 
Russia, Turkey, Armenia and adjacent regions. As to its work in Rus- 
sia the recent informal report made by the American Relief Administra- 
tion is most illuminating. While there is still hunger in Russia and there 
may be deaths from starvation before the Winter is over, with much more 
relief work to be done, the report declares that the famine that had the 
country in its grip a year ago has definitely been checked. Ten million 
persons have been fed and many have received clothing and_ shelter 
through American philanthropy. The work of the relief administration 
is pictured as the greatest philanthropic achievement in history. 

In contrast with last New Year’s Day,” the report says, “Russia 
might well be described as a land flowing with milk and honey. The fact 
that the milk is condensed and the honey is ordinary granulated sugar does 
not detract from its value in Russian eyes. To Americans a condensed 
milk can when emptied is fit only tor the garbage dump, but there are 
peasant cottages in Russia where it finds a place beside the sacred ikons 
or among portraits of family heroes.” The detailed report of the work, 
done after describing the conditions resulting from famine and pestilence, 
Says: 

“The American Relief Administration extended its work as rapidly 
as the crippled railroads in Russia were able to handle its supplies. Kiteh- 
ens were opened by the hundred, by the thousand and by the tens of thou- 
sands. A gift of $20,000,000 for the purchase of corn for the feeding of 
adults was made by the American Congress, President Harding signing the 
bill late in December. Within fifty-five days from the signing of the ap- 
propriation the grain was purchased, shipped to Russia, unloaded, car- 
ried on the supposedly broken-down railroads and distribution in_ the 
famine districts actually begun... Altogether the American Relief 
Administration ship ped into Russia more ry in 850,000 tons of foodstuffs 
and medical supplies from the beginning of its operations up to Dee. 14, 
1922. 


Mr. A. C. Bedford, chairman of the Board of Directors of the Stand- 
ard Oil Co., incorporated in New Jersey, made an address at St. Louts in 
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December last, a portion of which we give elsewhere, because treating of 
a phase of stock business that is attracting public attention. To have the 
point of view of this great Company, and of other corporate enterprises, 
as to the effect of large stock dividends is necessary before criticising it, 
and this whether one agrees with the whole point of view or not. 





A most suggestive article appeared in the last November number of 
the “Journal of Criminal Law and Criminology,” published in Chicago. 
It was entitled “Recent Statistics Relating to Crime in Chicago.” We do 
not know that this city is the “wickedest” in the Union, but the writer, a 
lady, Miss Edith Abbott, Associate Professor of Social Economy in the 
University of Chicago, reveals startling statistics of crime there. as com- 
pared with previous years. For example in 1910 charges of murder and 
manslaughter were &1, in 1920 290. In 1g21 the police reports showed 
137 cases of premeditated murders and one only sentenced to death. But 
the article is too lengthy even to abstract. The writer says, in refer- 
ence to the contrast with results in London: “In the year 1920 there 
were in London 15 murders of persons above the age of one year. With 
a population of 4,521,685, this is at the rate of 3 murders per 1,000,000 
population, in comparison with 73 in Chicago.” 

Since the above-named publication we have seen a statement of mur- 
der cases in all of England and Wales, as published in the London 
“Times,” but included more fully in a “White Paper” issued by the Gov- 
ernment. The figures, which include cases of infanticide of children un- 
der one year by the mother, and deaths from illegal operations, show that 
in 1921 there were 98 cases of supposed murder and i in 1913 100 cases. In 
1920 and 1921 there were 107 and 8&5 cases respectively, a total of 192, as 
compared with 198 for the two pre-war years. Only in nineteen cases out 
of the total of 390 were no arrests made, and that number includes one 
where the murderer is believed to have thrown himself down a disused 
mine shaft, and a second where the crime is attributed to a man after- 
ward executed for a very similar murder; while in a third case the death 
may have been accidental. Ejighty-three of the murderers committed sui- 
cide, and in all 142 persons were convicted of murder in the four years. 
It is evident that Chicago not only, but our various States, are behind 
Great Britain in convictions of crime. It ought to be discovered just why. 





The Kansas Industrial Court has been on trial long enough for its 
good or bad results to become evident. One of the prominent lawyers of 
that State feels sure the results are good and gave his reasons before the 
American Bar Association meeting in San Francisco last August. We 
present the most of his address in succeeding pages in order that our Bar 
may see clearly stated his point of view. The author knows how to put 
his Ca-e. 





The murder cases connected with the silk robbery tried in Sussex 
county last year attracted great attention, and particularly the second 
case of State v. Carling. The decision of the Supreme Court in this case, 
on appeal, so clearly states the law in relation to the defendant’s position 

an “accomplice” that, although it has already been published in 118 
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Atl. Rep. 784, we give it in full, since all members of the Bar do not sub- 
scribe to that important work. Mr. Justice Swayze, like certain other 
members of our State judiciary, is always concise and pointed in his 
opinions, wasting no words but getting directly at points involved. 





THE KANSAS INDUSTRIAL COURT. 


[The following is the major part of an address delivered before the American 
Bar Association, Aug. 9, 1822, by Mr. F. Dumont Smith, of Kansas, and is the best 
statement we have yet seen of the reasons for the Kansas Industrial Court, about 
which the newspapers have had much to say.—Epror]. 

We have attempted in Kansas to apply judicial and judicial processes 
to these controversies. Mr. Gompers says that this industrial warfare, 
this civil warfare, is the only way to settle these controversies. We in 
Kansas are trying an experiment, and later I shall try to tell you how that 
experiment is working out. 

Coming now to this question of the police power. Edmund Burke 
in one of his sublime orations declared that the whole state and power 
of England, its Kings, its Lords, its Commons, its army and its navy, 
were ordained, instituted and maintained for the sole purpose of getting 
12 honest men into a jury box. In other words, for a government by 
law and not by arbitrary power. But Burke’s definition was too narrow. 
The truth is that governments are ordained and maintained solely for the 
exercise of this police power, of which the administration of justice is 
but a part. Because the police power has to do with the general welfare 
of the people it is the crown and flower of all civilized government. 

The police power meets you at the threshold of life, where it prescribes 
the qualifications of the doctor and nurse who bring you into the world. 
It follows you to the grave, where it regulates the cemetery in which your 
ashes are finally inurned. During all that interval, in every moment of 
that time, from the first puny wail of the new-born child, to the death rattle 
of the dying, that police power is about you, surrounding you with its 
invisible protecting influence ; alone or in company, waking or sleeping, in 
the crowded street or on the lonely prairie, that police power is there. 
It educates your children and protects your family. It not only protects 
your life and property but it protects your peace, your health and even 
your comfort. 

The police power is the only power that can take and destroy private 
property for a public use, as when it destroys an unsafe or an unsanitary 
building. It is the only power that can invalidate a contract, which the 
Constitution says shall be kept sacred. It is the only power that can 
over-ride a treaty between this and a foreign country, which the Constitu- 
tion says shall be the supreme law of the land. Nothing is too large for 
its grasp; nothing too small for its notice. It stops the great liner at the 
threshold of the country to examine every passenger, and it prohibits 
undue slaughter of the migratory birds in their seasonal flight. It is the 
most flexible of all powers. The same power that regulates the stage 
coach was found sufficient to regulate the steamboat, the locomotive, the 
automobile, and to-day it is reaching its long arm into the ether to regulate 
the air lanes and the aviator. 

Sut its two great and most important functions are the preservation of 
the public peace and the protection of the public health. And upon these 
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iwo foundations, chiefly, the Industrial Court Law is built. In the first 
place, the law declares that food, fuel and clothing are the essentials of 
human life. That is not a legislative fiat—it merely recognizes a truth 
in nature. In the case of Jones v. City of Portland, the Supreme Court 
of the United States took judicial knowledge of the fact that fuel was a 
necessary of life in Maine, and that for that reason the City of Port- 
land might engage in the fuel business, the same as it might engage in 
furnishing water to its citizens. Shelter is not so essential. A man can 
live, love and be happy in a tent, a dugout, or a cave. But these three 
things he must have. 

Now, the State is not concerned with whether a man have one suit 
of clothes or a dozen, whether he have three meals a day or five, whether 
he have fuel to heat a 20-room mansion or a 2-room cottage. But the 
State is concerned, and deeply concerned, that every citizen shall have so 
much food, fuel and clothing as shall preserve his health and the health of 
his family. So the law says that whenever there is a strike in these es- 
sential industries, such a shortage of these essentials as will affect the 
public health, then the Court shall begin to function. It proceeds to the 
spot. It has inquisitorial power. It subpeenaes witnesses. It finds out 
what is the cause of the strike. It finds out whether a fair wage is being 
paid, and an honest day’s work being given, whether there is any pro- 
fiteering—in short, it determines where that line fence belongs. And if 
these were its only powers, the Court would be worth while. Because 
no strike has ever succeeded that did not have public sympathy with it 
Publicity, like the sunlight, is a great germicide. No sociological wrong 
can exist when publicity is brought to bear upon it. 

But, of course, under this branch of the law a strike in a tooth- 
pick factory or a match factory, neither of those being an essential in- 
dustry, would not call forth the exercise of the Court’s powers. Here 
again is a misunderstanding. People wonder why the Court does not 
interfere with every strike. The Court can only interfere in a strike 
that threatens two things, either the public peace or the public health, 
and not until that threat is imminent. But every strike of any con- 
siderable magnitude threatens the public peace. And there again, when 
that threat comes, the Court interferes. Let me give an illustration. 
You remember there was a packing house strike last winter. There were 
3,000 packing house employés in Kansas City, Kansas, who struck. Im- 
mediately the Industrial Court went over there and offered to mediate. 
Both sides refused. They wanted to fight it out. The Court said to the 
packers, “If there is a shortage of meat that threatens health in Kansas, 
the State will take charge of your plant.” It said to the strikers, “If 
there is a single overt of violence, the troops will be put in here.” As the 
result that strike came to a losing close without one act of violence, or 
even a window broken in Kansas City, Kansas, while in every other 
packing house center men were beaten to death, maimed, half killed and 
property destroyed. 

Nowhere, I think, has this accelerating growth of the police power 
and its acceptance by the Courts been more clearly shown than in the 
changing views of the Supreme Court of the United States. Tor the 
Supreme Court of the United States does sometimes change its mind. 

Beginning with the case of Munn vy. Illinois, with which you are 
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all familiar, where was exhibited a tendency to get away from past hold- 
ings that seemed to be thoroughly settled and crystallized in American 
law, that is, that the right of the public to regulate an industry was correla- 
tive with the right to demand a service, such, for instance, as a street 
railway or a steam railway, or a waterworks, or anything of that sort; and 
that, where the public could not demand the service, it could not regu- 
late it. It is true, undoubtedly out of deference to that general opinion, 
the Illinois law declared these elevators public elevators. But in the dis- 
cussion it was quite clearly shown that that case was affirmed in Budd v. 
New York, I think in 1&2, where Justice Brewer wrote a very power- 
ful dissenting opinion, and, as the Justices of the Supreme Court fre- 
quently do in their dissents, told the world that, if that opinion stood, the 
Constitution was destroyed and the country ruined. Finally, in 1915, in 
the case of the German Alliance Insurance Company v. The State of Kan- 
sas, the Court departed absolutely from the old rule. It will be conceded 
that the fire insurance business is purely a matter of private contract. An 
insurer can give or withhold a policy, he can even cancel it after it is giv- 
en. But the Court in that case held that the fire insurance business was so 

vast in this country that the whole fabric of private credit was so tied up 
with it, that it was so impressed with the public interest, that the State 
might regulate it. That was an outpost case, far advanced, and it has 
never been withdrawn. There, for the first time, was established the 
principle that a purely private business might be so impressed with the 
public interest that the State could regulate it. 

I come now to that very startling decision, Wilson vy. New, which 
upheld the Adamson Act, a decision that I think sent cold chills down the 
backbones of most of us, because we thought we would have to learn our 
constitutional law all over again. In that case, as you recall, the Su- 
preme Court took judicial knowledge—mark this, took judicial knowledge 
—of the fact that a strike was impending upon all the railroads of the 
United States, that this strike would stop the distribution of the necessar- 
ies of life, and that that would impair the public health, and that, for that 
reason, Congress, acting under that implied police power, which it re- 
ceives along with the direct grant of authority over interstate commerce, 
had a right to satisfy these impending strikers by reducing the day from 
nine to eight hours, which, in effect, regulated wages, because it acceler- 
ated the time when overtime would begin. And Mr. Justice McReynolds, 
in a somewhat ironical dissenting opimion, called their atterition to the 
fact that, if Congress could say to the employer that eight hours consti- 
tuted a day’s work for which the employe might demand a day’s wage, 
that it might also say to the employe that he could not demand a day’s 
wage until he had worked eight hours. And that probably is true. But 
this decision was based upon the proposition that the distribution of these 
necessaries of life would fail and would threaten the public health. Distri- 
bution is secondary—production comes before distribution, All the rail- 
roads in the United States cannot furnish one bottle of milk to a hun- 
gry baby until the cow functions. All the railroads in the United States 
cannot furnish a loaf of bread until the farmer, the miller and the baker 
have cooperated. Hlow absurd, then, to say that the State, in the interest 
of public health, might regulate distribution, which is secondary, but 
may not regulate production, which is primary! 
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We hear a great deal said about chattel slavery imposed by this law. 
This law does not compel any workman to remain at work an hour, if he 
does not want to. But, if it did, it might be constitutional. We have 
a law in Kansas, and there is a similar law in several other States, and it 
has been upheld by the Court, which compels a locomotive engineer, when 
he has started on his run, to remain with his engine until he reaches the 
next division point. The continuity of travel and distribution, the safe- 
ty of the public, demand it. Chattel slavery, absolutely—for the time be- 
ing that engineer is chained to the throttle, exactly like the galley slave to 
his oar. But, mark you, no one went out and conscripted Casey Jones 
and compelled him first to be a wiper, then a fireman, and then an engi- 
neer, and no one compelled Casey Jones to be an engineer one moment 
after he left his engine at the division point. But when he assumes that 
position, he assumes that continuity of employment as part of the burden 
of his employment, just as he assumes the risk of wrecks and accidents, 
just as a miner assumes the penalty of going underground to earn his daily 
wages. 

\When once we get that principle, we will understand, I think, that this 
law is constitutional; when we establish that these industries are essential 
to human life and to human health, whoever enters those industries in ef- 
fect enlists exactly as does the soldier or the policeman in the preservation 
of the public peace. He is bound, not to continue to work individually— 
he may retire from that employment at any moment. But he can’t con- 
spire, he can’t stir up a mutiny that shall destroy the army of the public 
weal. 

Mr. Gompers has had a great deal to say about the God-given right 
to strike. With all due respect to the religious opinions of any, I know 
of no such rights that are enforceable in Court. The tablets that were 
handed down amid the thunders of Sinai are not self-executing today. 
They require a man-made mandate for their enforcement. When the Thir- 
teen Colonies declared their independence and erected themselves into sov- 
ereign States, their legislative assemblies, each of them inherited, as a 
matter of course, the power of the British Parliament, a power omnipotent, 
without check or restraint, until or whenever the people chose to place 
a check by means of a Constitution. It 1s of course axiomatic that the 
Federal Constitution 1s a grant and that State Constitutions are a restric- 
tion. We look to one to see what is given; to the other, to see what 1s 
denied. And we shall look in vain in any State Constitution for any denial 
of the right of the Legislature to prohibit strikes, if it sees fit. The Courts 
have, in a tacit way, assumed that strikes are legal, although some of the 
earlier [english decisions denounced and suppressed them as conspiracies. 

So these gentlemen appeal to the protection of the Fourteenth Amend- 
ment. ‘They say, first, that it is denial of due process of law. As I under- 
stand that much abused phrase, it simply means this: It does not neces- 
sarily imply that the case has been tried in a Court of law or equity, it may 
have been heard before a drainage board or a tax commission; but if the 
litigant has had his day in Court, and process for his witnesses, in effect, 
if there has been trial before judgment and judgment before conviction, 
then he has had due process of law. They say, too, they are denied the 
equal protection of the law. The equal protection of the law does not 
deny to the Legislature the right of classification, and, if the classification 
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is reasonable, it may impose burdens and restrictions upon a particular 
class, which burdens or restrictions are not imposed upon the rest of the 
citizens of the State. The only query is, is the classification reasonable ? 
And the proponents of the law are not compelled to prove that it is rea- 
sonable—the opponents must prove that it is unreasonable. 

In this case we submit that the classification is not only reasonable, 
but is inevitable. It is the only classification. 

Now, there is a curious periodicity in the recurrence of these great 
politico-legal questions in the Supreme Court of the United States, with its 
dual aspect, partly legal, partly political; questions that have stirred this 
country from end to end, questions that have made and unmade political 
parties, questions that have even sown the dragon’s teeth of civil war 
And they recur just about once in the life of a Biblical generation, every 
25 years. Beginning in 1804 with Burr v. Madison, which established the 
supremacy of the judiciary against the unconstitutional aggressions of 
the other branches, 25 years later came those decisions under the general 
welfare clause, deciding that the Federal Government might engage in 
works of internal improvement within the States, a proposition bitterly 
fought by a great political party: decisions under which the Federal Gov- 
ernment to-day meddles in almost every man’s business, and under which 
our government has greatly changed from a rather free representative gov- 
ernment to a comparatively despotic bureaucracy. Then 25 years later 
came the Dred Scott decision, a good law, undoubtedly, when it was writ- 
ten, but reversed by the arbitrament of battle. Twenty-five years later 
came the slaughter-house cases, in which finally, after much discussion, a 
new citizenship was established, Federal as distinguished from State, and 
admitting corporations under the word “persons” to the protection of the 
Fourteenth Amendment. ‘Twenty-five years later came the decisions un- 
der the Sherman Act. Rightly or wrongly the people had come to regard 
those great aggregations of capital, those octopi if you please, with their 
tentacles in every part of the country and their digestive organs in New 
Jersey, as inimical to their welfare. And now, 25 years later, come these 
labor dispute decisions. The Clerk of the Supreme Court tells me there 
are a great mass of those cases. And not the least important of these 
recurring cycles of decisions are these labor cases. 

It is somewhat curious, when you look back over the history of that 
Court, because the precession of the equinoxes, the resurgence of the 
tides, is hardly more regular than the recurrence of these great questions. 
Under the solution of these questions depends the industrial future of 
this country, for this country to-day is shifting from an agricultural 
foundation to an industrial foundation. 

Now, a word as to the operation of this law, and how we regard it in 
Kansas. Since the law was passed Governor Allen has been twice be- 
fore the people of Kansas and overwhelmingly endorsed. At the last pri- 
mary election, just closed, Governor Morgan, who heartily supported the 
law and the administration, received a plurality of 15,000 votes over his 
nearest opponent, Governor Stubbs. Governor Stubbs also supported the 
law without reservation. Those two candidates received over 70 per cent 
of the total primary vote. The other three, who condemned the law, 
were overwhelmingly beaten, and the man who made an alliance with the 
Union Labor vote, got a mere 15,000 votes. 
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To-day in Kansas the great railroad shops at Topeka are function- 
ing at 75 per cent of normal, those at Chanute at go per cent, and our rail- 
roads are running on time, and there is no interruption of either produc- 
tion or distribution. \We are mining 260,000 tons of coal a month, enough 
to supply the State of Kansas, and we confront next winter with cheerful 
ranquility. There is no picketing in Kansas, and for that reason the 
strike is being broken. In Colorado, Governor Shoup has put down 
picketing and violence with 50 rangers and they are mining more coal in 
Colorado than they were before the strike. 

But the distinction is this: Governor Shoup will go out of office in 
January and like Cromwell leave no successor and no system to take his 
place. Governor Allen, with far-sighted constructiveness, has established 
a piece of admunistrative machinery that will function regardless of Gov- 
ernors. 

l want to make a criticism, but | am afraid there are some Illinois 
people here. However, Ull chance it. Government does not depend so 
much on laws as we lawyers are apt to think. When the people of a 
Commonwealth elect an Allen or a Shoup Governor, they are rewarded 
with industrial peace, with continuity of service, of production and dis- 
tribution. When a great Commonwealth like Illinois elects a Lem Small, 

1s rewarded with the black shame of the Herrin massacre, more cold- 
blooded, brutal and ferocious than anything the Huns committed in the 
four vears of warfare. That Herrin affair was the fine exfoliation and 
Hower of the union labor spirit among the miners. What they did at Her- 
rin, they would do everywhere if they dared. Let me pause there for a mo- 
ment. You hear a great deal about this wave of lawlessness, this flood of 
lawlessness, contempt and disregard of the law. Does it all come from 
below? Far from it. Very much of it comes from executives and police 

fficers who are functioning with one eve on the next election, who are 
ndering to the lowest classes of society for votes. What can you ex- 


pect of these ignorant, foreign-born citizens, slaves and Helots for a 
hundred generations, suddenly freed, drunk with the new wine of liberty, 


en we set before them the example of Governors, mayors, sheriffs, 
lice officers and police magistrates, who themselves defy the law and 
ognize or enforce it? And that to a large degree, my friends, 1s 
! and fountain head of this flood that is overwhelming us. It 
nishing that in a country like this that worships courage as one of 
e virtues, a country that rewards a Roosevelt or a Coolidge 
h the highest honors in its gift, that in such a country the average 
solitician should believe that the road to political success must resemble 
is track of a hunted rabbit. This country cannot endure half 
biding and half lawless. The law-abiding in self-defense will be- 

lt] fection 1s spreading over our country. 
told by the optimists that this is the richest, the greatest, the 


erful nation the world ever saw. And that is true. We stand 

e very pinnacle of this world’s power and prosperity. But 
essential verities that constitute a State, the protection of life and 
and freedom of speech, and above all in re 

the Jaw, we are far below our British cousin. In fact, | think 

tle above the Turk and the Balkin State Weare rich. But 

]. ‘There uch a thing as fatty degeneration of the soul, 
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and this nation shows every symptom of it. It is true we saw in 1g17 that 
the fire on the altar could flame as brightly as of old. But fitfully, not 


steadily—and it has died down. And in the very hour of the nation’s 
peril, the trailing garments of liberty were slimed with the greed of count 
less profiteers. Remember, other nations, as great and strong as we, 


comparably to their times, have trodden the path we tread to-day and gone 
down to ruin and death. 
Steep are the steps, slow hewn in flintiest rock, 
States climb to power by, 
And slippery those with gold, down which they 
Stumble to eternal mock. 





STOCK DIVIDENDS— EFFECT AND TAXATION.’ 


There is at the moment, a proposal for government intervention in 
a certain phase of industry, which proposal differs from many others only 
in that it is rather more illogical than anything that has gone betore. 

It is based upon an allegation that the earnings over dividends of a 
number of corporations of varied character, including one to which I be- 
long, have been for a number of years sequestered for the sole purpose ot 
evading the super income taxes of the shareholders of these corporations. 

As the merest novice in business will understand, the earnings over 
dividends of these corporations could not remain in fluid form but, as cre- 
ated, the growth of the enterprise requires that they be translated into 
tangible property representing the plant, equipment and bus oa facili- 
ties of these corporations. In the process they were taxed as earnings 
and the remainder thus invested in tangible property aceees a fertile 
field of taxation for the State. Inthe form of new wealth they represent 
progress in industry, wider and more efficient service for the people, more 
regular and more profitable employment for the worker. 

These assets, which thus came into existence with an earning power 
distinct from the earnings of the original capital investment, are the prop- 
erty of the shareholders of any company. They represent new capital 
actually provided by the shareholders who over a period of years have 
relinquished the receipt by themselves of the full earnings of the business 
and by ploughing back into it annually a proportion of these earnings 
have permitted them to fructify into greater service to the community, 
and to all those engaged in industry. 

Only if these earnings have been retained by the corporation in ex- 
cess of the reasonable requirements of the business can there be any sug- 
gestion that the accumulated surplus has been diverted from the channel 
of taxable income. With an individual or a partnership the transfer of 
surplus to capital is obtained by a mere bookkeeping entry. The only legal 
process open to a corporation is a stock distribution and this ts probably 
the most misunderstood of all processes of commerce. 


‘ 


“NOT A DIVIDEND BUT THE OPPOSITE” 


It has been urged that such stock dividends should be subject to in- 
come tax, in the same manner, and this assumption rests on a contusion as 


“From Address on “Problems Concerning the Petro Cura Industry,” delivered 
Dec. 6, 1922, before American Petroleum Institute, at St. Louts 
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to the real character of the transaction, due to the use of the ambiguous 
term “dividend.” A stock dividend, declared to cover a surplus absorbed 
and utilized in the business, is, as the Supreme Court made clear in the 
Macomber case, “in essence not a dividend but rather the opposite.” It is 
a capitalization of surplus, not a distribution to stockholders. It, in fact, 
postpones the possil ility of realization of profits by individual stockhold- 
ers, by definitely assigning the surplus to capital purposes. 

Phe so-called dividend remains a part of the company’s capital. It is 
not at the disposal of the individual shareholder, but represents a part of 
he company’s assets, subject to all the risks and fluctuations to which 
uusiness enterprise is subject. The individual shareholder may have 
three or five paper certificates of ownership where he previously had one, 
and may thereby find it easier to divide and market his holdings, but he 
owns no larger share of the business than before. 

Che total assets of the corporation have not been increased, nor his 
share of the total assets increased by this bookkeeping operation. If the 
stock gains in value, if the holder realizes a gain when he disposes of his 
shares, this gain will be subject to tax as income. 


STOCK DIVIDEND GIVES SHAREHOLDER NO GREATER INTEREST. 


There is, however, an impression, diligently fostered, that a stock 
tribution is a medium for a distribution of profits, that the creation of 
new share certificates is the creation of new wealth, and that after the 
multiplication of the shares of a given property everyone concerned 1s 
proportionately richer. That would be true if wealth could be made by 
changing a dollar bill into four quarters. 

The stock dividend 1s not the coinage of new values. It leaves the re- 
cipient just where he was, with more share certificates but not greater 
proportionate interest, and it leaves the property represented by the certi- 

1s it was, with its service to the state unimpaired, and with its possi- 
bilities for potential taxation intact. It is no more the evidence of undue 
profits past or future than was the conversion of this vast western coun- 
rom a wilderness into a great and productive national asset. 
It has been urged moreover that a policy of declaring stock distribu- 
tions injures the consumer. How so? How is the consumer affected ad- 
versely by a decision to retain earnings in a business for the purpose of 


extending and improving it’ The issue of new capital stock certificates 
will not permit a corporation to charge a cent more for its products. It 


loes not lessen the activity of its rivals, home and foreign. It does not 
decrease the supply of the product. It does not change the demand for 
its product. What possible bearing can it have on price, other than the 
srobability that prices will eventually be lowered by the improvements in 
lue to the larger capital investment? 

ill pardon this elementary explanation I hope, because you will 
realize that the demand which has been made is a menace to our own and 


to all industry, to all labor and to all society. The proposal to tax a proper 
urplus is a proposal of sabotage by legislation. It is an incitement to the 
n of property which has already borne its full share of taxation, 
e exaction of tribute which, if it had to be met by industry generally, 
id jam the machinery of commerce, would abruptly terminate the crea- 
vealth for the community, and would produce enforced idle- 

r upon an unprecedented scale. 
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UTILITIES BOARD’S RECOMMENDATIONS TO LEGISLATURE. 


Four specific recommendations for legislation, two of which relate 
to judicial procedure in rates cases, are contained in the annual report of 
the Board of Public Utilities Commissioners submitted to the Governor 
on Jan. 2nd. 

The most significant proposal is for an amendment to provide that 
when the Board has made a determination and —? as to rates for a 
public utility, its order shall not be stayed except by the order of three 
Justices of the Supreme Court; that no such order of the Board shall be 
reviewed by less than three Judges, and that if the order is set aside the 
proceedings shall be resubmitted to the Board for rehearing to fix just and 
reasonable rates in accordance with the ruling of the Supreme Court. 

Other legislation recommended includes a law requiring the operators 
of all auto buses to come to a stop before proceeding to pass over rail- 
road crossings at grade; repeal of the provision in the law requiring that 
twenty days shall lapse before an order of the Board becomes effective; 
an amendment to the law providing that if the Board shall disapprove of 
an increase in the charge of a public utility and its order disapproving the 
increase is stayed or set aside by the Supreme Court, the increased charges 
proposed shall not become effective until the Board has been given a 
reasonable opportunity to rehear the case and determine what in the 
light of the Court’s decision would be a reasonable rate to charge. 

Taking the Hackensack water case as an example, the Board con- 
cludes that unless the present law is changed public utility corporations 
virtually are placed in a position to move in an ever enlarging circle of 
increasing rates without any effective authority in the Commission to re- 
trict or control their actions. The Commission outlines the history of the 
Hackensack Water Company rate case. As a result of refusal by the 
Board to allow this Company the full amount of a proposed increase an 
appeal was taken to the Supreme Court, which stayed the Board’s order 
disapproving the increase. The Court of Errors and Appeals decided later 
that when the Board’s order was set aside by the Supreme Court the rates 
submitted by the Company became effective. The Board then reopened 
the proceedings to determine what, in view of the Court’s decision, should 
be fixed as reasonable rates. 

While this proceeding was pending the Company again increased its 
rates. This increase the Board disapproved, but fixed rates it believed 
to be lawful, just and reasonable. Another appeal was taken to the 
Supreme Court which again stayed the order of the Board, as a result of 
which the Company is charging materially increased rates which the Board 
had held to be unreasonable. 

The Board states that the Court has not held these rates reasonable 
nor would it be within the authority of the Court to so determine, since 
it is established that the fixing of reasonable rates for utilities ts a fune- 
tion of the legislative not the judicial department of the government. 
If the example set in the Hackensack case is followed generally, the Board 
said, it is apparent the legislative function of rate making which has been 
delegated to the Commission will be practically nullified. 

Outlining the situation generally the Commission makes the following 
comment : 
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‘A public utility may notify the Board that it proposes to increase 
its rates. The Board, after investigation, may find the rates proposed to 
be unreasonable and disapprove the same. It may dismiss the proceedings 
with such disapprov; il or, if the conditions in its judgment justify the 
collection of increased revenues, may fix rates which will provide such 
revenues. 

‘lf an appeal is taken to the Supreme Court, and the Court, pending 
review, stays the order of the Board, the increased rates submitted by the 
Company become effective. If the Court after review decides that the 
Board was in error, the proceeding may be remanded to the Board for re- 
hearing. While the case is under further consideration by the Board, in 
obedience to the mandate ot the Court, the Company may submit a still 
further increase in its rates. 

“The Board, upon rehearing, in accordance with the terms and condi- 
tions prescribed by the Court, may modify its prior decision in a manner 
which in its opinion will meet the criticisms of the Court. If the result 
is the fixing of a schedule of rates less than those submitted by the utility, 
atter the decision of the Court, the utility may apply to the Court for a 
review of the Board’s action in denying these rates. If the Court stays the 
action ot the Board the latest increase in rates would become effective and 
remain in effect, until the Board fixes rates of which the Court approves. 

Supporting its recommendation eliminating the power of review by 
a single Justice of the Supreme Court or the staying of an order by a sin- 
gle Justice, the report refers to dissatisfaction expressed because public 
itility corporations appeal to the United States Courts from orders of 
State administrative boards before applying to the Courts in which they 
operate. In the Board’s opinion this dissatisfaction is justified, but it 
points out that under the Federal law no injunction can be issued against 
an order of a State Board by a single Judge of the United States Court, 
except temporarily, pending prompt hearing betore three Judges, while 
under the e Pt. law of New Jersey a single Judge may stay the order of 
the Utility Commission, de signed to prevent charging what the Commis- 
sion has found to be unjust and unreasonable exactions from the public, 
and the decision as to whether the restraining order shall continue in effect 
rests solely with him 

The report contains a summary of traffic observations and inspections 
as to the method of operation and condition of equipment of street rail- 
way companies. It shows that a number of innovations have been intro- 
duced. One of these was the “pay leave—pay enter” system put into ef- 
fect by the Public Service Railway Company on several lines in the south- 
ern division. This method of fare collection, the Board found, was suc- 
cessful in respect to quicker car loading and was generally popular with 
passengers. 

Two companies, the Monmouth County Electric Company, operating 
between North Long Branch, Red Bank, Oceanic, Rumson and interme- 
diate points, and the Bridgeton & Millville Traction Co. discontinued ser- 
vice during the year because of reduced revenue and consequent inability 
to meet even operating expenses. This, the Board finds, was primarily 
due to motor bus and private automobile competition, 

During the year the board ree eived 2,266 applications for action by it 
matters subject to its jurisdiction. Of these 1,810 were treated in- 
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formally, mostly by reference to inspectors. In practically all cases where 
complaints were made and informal investigations showed justifying con- 
ditions for the complaints, these were corrected without formal procedure. 
Hearings were held on 139 days, 480 cases being the subject of formal 
consideration. 

Of the applications received by the board during the year for its ap- 
proval of grants of local licenses to operate auto buses, ninety-five were 
approved and twenty-nine denied. 

ARBITRATION COURT RULES OF ARBITRATION SOCIETY OF 
AMERICA. 


In our number of Aug.-Sept. last (p. 227), we noticed the founding 
of the Arbitration Society of America, as recently incorporated, with head- 
quarters in New York City, offices being at 115 Broadway. The Society 
has been endorsed generally by Judges and business men of standing, the 
object, of course, being greatly to reduce ordinary litigation. The Rules 
for the conduct of the Court of Arbitration has now been formulated, and 
are interesting as showing the results of careful research and study. 

When the rules were first drafted they were submitted to the Judges 
of the Supreme Court and the United States District Court, and to law- 
yers, with the request that they be carefully examined and suggestions 
made for their improvement. There were many suggestions, and when- 
ever it was thought best by the Committee they were incorporated, or 
articles were changed to make them less lable to confuse the arbitrators. 

One of the curious facts developed by the investigation was that 
every Judge and lawyer consulted gave as his opinion that the time-honor- 
ed custom of each side selecting an arbitrator, these two men to select a 
third, was fundamentally wrong. It was pointed out that whatever choice 
was made a man selected by one side and not by the other was certain 
under this method of being the third and deciding factor in disposing of 
the case. So the Rules provide that whether one, two or three arbitrators 
are selected they shall all be the choice of both parties to the agreement. 

The Rules as adopted by the Society follow : 


1— APPOINTMENT Or ARBITRATORS. 


The parties may agree upon one or more arbitrators. The Arbitra- 
tion Committee of the Society will select, designate and appoint one or 
more arbitrators at the request of both the parties, or when so requested 
by either of the parties, where such arbitration is had pursuant to their 
previous written agreement providing for arbitration in case of dispute 
and they fail to agree upon the arbitrators when so requested by either 
of the parties. 

2—CHAIRMAN. 


If three or more arbitrators are chosen, the parties shall designate one 
of them as Chairman. If not so designated by the parties, a Chairman 
shall be designated by the Arbitration Committee of the Society. 

3—VACANCIES. 


The Arbitration Committee shall have power and authority to declare 
the position of any arbitrator vacant by reason of sickness, death, resigna- 
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tion, absence, disqualification, neglect, refusal or inability to act, and any 
such declaration of vacancy by the Arbitration Committee shall be final, 
conclusive and binding on all the parties. Vacancies shall be filled in the 
manner provided for by these rules for original appointments. Upon ap- 
pointment of any new arbitrator he and the remaining arbitrators shall 
meet and agree as to the manner of conducting and proceeding with the 
arbitration in view of the substitution of arbitrator; but if the arbitrators 
fail, neglect or refuse to agree, then the Arbitration Committee shall make 
a rule or order in accordance with which the arbitrators shall proceed, and 
such rule and order shall be final, conclusive and binding on all the parties. 


4—SUBMISSIONS. 


All submissions shall be executed in triplicate, in form provided by 
law, and one of these shall be filed with the Clerk of the Court of Arbitra- 
tion, duly acknowledged before a notary public or other authorized official 
as requi ‘ed by law. Where a submission is not signed by the principal, 
the Arbitration Committee may require such proof of the uahasles of the 
person signing on behalf of the principal, as the Arbitration Committee 
shall deem necessary or proper, e. g.: 

(a) If signed by an agent, the original or a duly authenticated copy 
of his power of attorney; 

(b) If signed by one or more partners, the written consent of co- 
partners not signing the submission ; 

(c) If signed in behalf of a corporation, a duly certified copy of the 
resolution authorizing the submission. 

5—Ricut or Privacy. 

The hearings shall be public, unless otherwise directed by the Arbitra- 
tion Committee. Such pS se must be made when requested by the 
parties. The members of the committee m: iy be present at the hearings 


The test'mony shall be not open to others than the parties, except upon the 
written order of the Committee, unless otherwise required by law. 


6—HEARINGS. 


The hearing of cases shall commence as soon as practicable after 

submission and shall be pressed to speedy termination. 
7— ATTORNEYS. 

Either party if he so desires may be represented upon the arbitration 
by an attorney duly admitted and licensed to practice law. In that event 
such attorney shall file a notice of his appearance with the clerk in the 
usual form, and thet reupon all notices to and service of papers upon such 
attorney made (in like manner as service upon an attorney in an action) 
shall have the same force and effect as though given to or served upon 
said party. 

—F ACILITIES. 

The Society will provide the parties with adequate rooms and all the 
necessary forms and papers and stenographic and clerical service at cost 
and without profit, and will endeavor to do or cause to be done every- 


thing it properly can do for the purpose of assisting the parties in reach- 
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ing a speedy, economical, harmonious and just determination of the matter 
in dispute. 


Q—EVIDENCE. 


While the arbitrators are not bound by the legal rules of evidence, 
they should exclude matters obviously unrelated which are time-consuming 
and becloud the issue; but all evidence bearing upon the case should be 
freely admitted. 

The object of arbitration is to afford an easy, expeditious and in- 
expensive method of settling disputes, designed by law to afford a full and 
fair hearing. Hearings are not confined by the strict legal rules of evi- 
dence. Liberality of procedure is to be observed and such methods are to 
be followed as will be best calculated to elicit all the evidence pertaining 
to the case and at the same time meet the convenience of the parties. 


1O—RENDITION OF OPINION. 


The spirit of conciliation should guide the arbitrators in their conduct, 
of the proceedings and they should endeavor to remove all doubts and 
misunderstandings between the parties so as to effect if possible a meeting 
of their minds. In case an award seemingly becomes necessary, the ar- 
bitrators ought, whenever they deem it expedient, with the view of pro- 
moting a better understanding between the parties, to express their reasons 
for the intended award. But the award should be made whenever neces- 
sary and without compromising justice. 


I11—AWARDS. 


Each party to the arbitration shall be entitled to a copy of the award. 
When not otherwise provided by the terms of the submission, the arbitra- 
tors shall make their award within ten days after the final hearing, un- 
less within that time they or a majority of them give written notice to 
all parties naming an extension of time for making the award, and further 
extensions may be similarly ordered thereafter 


12—CLERK’s DUTIES 


The Secretary of the Arbitration Society of America shall be ex- 
officio the clerk of the Arbitration Committee. His duties as such 
are as follows: He shall receive and file all submissions and all copies 
of awards; give notice of all hearings; keep a record of all cases, and 
keep such other books and memoranda as the committee shall from time to 
time direct; render all necessary assistance to the arbitrators; attend to 
their clerical work, and receive and disburse all deposits and costs and keep 
careful and accurate account thereof under the supervision of the Arbitra- 
tion Committee, and shall perform all other services incident to his office. 


13—Deposir. 


The parties to the submission shall each deposit with the clerk at the 
time of filing the submission such reasonable sum, if any, as he may deem 
requisite, and thereafter such further reasonable sums as the committee 
may deem necessary, which shall be disbursed for the account of the 
parties in payment of arbitrators’ stenographers’ fees and other necessary 
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14—ARBITRATOR’S FEES. 


Where an arbitrator, registered with the society to serve without com- 
pensation, is designated, there will be no fee. 

Where an arbitrator, not so registered with the Society, is designated, 
a fee will be paid to the arbitrator by the parties to the controversy. The 
amount of this fee, and the conditions of its payment (whether by the 
party in whose favor the award is found or the party against whom the 
award is made, or by each of them in shares regardless of the nature of 
the award), will be arranged between the arbitrator (or arbitrators) and 
the parties to the controversy at the time of the submission, and can only 
be changed thereafter by their mutual consent. The Society will, as a 
measure of service to all concerned, conduct the negotiations and prepare 
the necessary written stipulation to be signed by the parties to the arbitra- 
tion 


15—UNPROVIDED CONTINGENCIES. 


In case of difference as to any matter of procedure not expressly 
covered by these rules, the determination of the Arbitration Committee 
not contrary to express provisions of law shall be binding and conclusive 
upon the parties. 


16-—CONSTRUCTION OF RULES. 


The arbitrators shall construe these rules and regard the submission 
to them as being designed to secure justice and equity in the shortest pos- 
sible time, with a minimum of expense, and above all, if possible, to obviate 
or, in any event, minimize the annoyance, irritation and bad feeling which 
often exists or is engendered between disputants. 


17— DEFINITIONS. 

Wherever the word “party” or “parties” is used in these rules it 
shall refer to the parties to the submission, and wherever the word “ar- 
bitrator’ or “arbitrators” is used it shall refer to the arbitrator or arbitra- 
tors, as the case may be, whether there are one or more. Wherever the 
word “Committee” is used it shall refer to the Arbitration Committee 
of the Arbitration Society of America, Inc. Wherever the word “Society” 
is used it shall refer to the Arbitration Society of America, Inc. Wher- 
ever the word “Clerk” is used it shall refer to the Clerk of the Arbitration 
Committee. 

18—INTERPRETATION. 

In case of any misunderstanding or any question concerning the in- 
terpretation or application of these rules, the same shall be referred to the 
\rbitration Committee of this society, whose decision shall be accepted 
by the parties as conclusive 

1¢—AMENDMENTS. 
The Arbitration Committee shall have full power to amend, alter, re- 


eal, add to or omit any of these rules from time to time as may be found 


expedient 
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20—SPECIAL RULES. 


. The Arbitration Committee may, wherever it deems it appropriate or 
necessary so to do, adopt special rules applicable to any particular busi- 





1, ness, trade or profession, or to any particular business, trade, profes- 
e sional or other association; and in case of conflict or inconsistency be- 
e tween such special rules shall prevail, but the general rules shall in all 
1e other respects control. 
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STATE v. CARLINO 


(Supreme Court of N. J., Nov. 18, 1922). 
Criminal Law—Murder Indictment Growing out of Robbery—Array and Challenges— 
a- Accomplice. 
Appeal froma Court of Oyer and Terminer, Sussex County. 
Argued June term, 1922, before Gummere, C. J., and Swayze and 
Trenchard, JJ. 


ly Mr. Lewis Van Blarcom, Mr. Michael Dunn, Mr. Sylvester C. Smith, 
se Jr., and Mr. Theodore E. Dennis, for Appellant. 
ye Mr. Egbert Rosecrans and Mr. W. A. Dolan, for the State. 


SWAYZE, J.: The defendant was one of a party who assembled in 
Pennsylvania and went to what is called the Cat Swamp, between Andover 
and Stanhope, in Sussex county, under the lead of one Turko. They 


om waylaid a truck laden with silk and rolls used in silk manufacturing. The 
S- chauffeur of the truck and his companion were taken by Carlino and three 
te associates, tied with ropes as prisoners, and abandoned a few hours later 
h While they were there, one Coster came down the road on a motorcycle on 


his way to work. Turko stopped him and shot him dead, that he might 
not spread news of the robbery. Carlino is said not to have been within 
sight or hearing of the spot where Coster was killed. Turko was indicted 


it for and convicted of murder. Carlino was also convicted of murder, and 
r- his conviction is now before us for review. 

a- When called to plead to the indictment, Carlino pleaded not guilty. 
1e When the trial was moved, he was allowed, on his own application, to 
2€ withdraw the plea of not guilty, and then offered to interpose a plea in 
;” bar in which he averred that he had been heretofore lawfully acquitted 
r- of the same offense charged in the indictment, and stands acquitted of the 
yn robbery charged in another indictment, out of which robbery the indict- 


ment and charge of murder is said to spring. Inasmuch as neither indict- 
ment of Carlino had been tried, this plea is most extraordinary. Counsel 
contend that, because there were two indictments, one for robbery and 


n- one for murder, and the State chose to try the indictment for murder 
1e first, that election was equivalent to acquittal on the other indictment, but 
d he does not attempt to explain how a mere clection to try one indictment 
before the other can amount to an acquittal on the indictment not tried. 
His case lacks the essential element of a verdict. The defendant makes a 


hold attempt to substitute the supposed opinion of the Prosecutor of the 
Pleas for a verdict, and that without even showing cause to believe that 11 
is really an opinion of the Prosecutor. It is unnecessary to say more. 
The next question arises on the challenge to the array, because the 
sheriff, who acts as a jury commissioner under the Act of 1913 (P. L. 
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1913, p. 828), took an oath of office as such, and because the oath taken 
by the jury commissioner was not in the form required by the statute. This 
objection 1s gray ond answered by the reasoning of the Court of [Errors 
and Appeals in State v. Zeller, 83 N. J. Law, 666, 85 Atl. 237, L. R. A. 
1917, 217. It mene B be manifestly illegal to try the title of the sheriff 
or the jury commissioner to his office in this merely collateral way. [ach 
is, at least de facto, in possession of the office to which he was elected or 
appointed. 

Another objection to the array is the manner of the selection of the 
jurors summoned. The general panel for the term in Sussex county con- 
sisted of 48 jurors, and a list of these jurors was served upon the defend- 
ant as required by the statute. It cannot now be claimed that the mere 
form of drawing 48 names from a general panel of 48 is necessary, when 
the general panel consists of exactly that number. That is required only 
when the ome ‘ral panel is composed of more than 48. State v. Tomassi, 
75 N. J. Law, 739, 69 Atl. 214. What happened in the present case was 
that the jury pj mregyione rs, either on their own responsibility or the sug- 
gestion of the Court, anticipated that a large number of jurors might be 
required, and therefore drew from the whole list of eligible jurors, re- 
quired by the act of 1913, a further panel of 24 in advance of trial— 
talesmen in the proper sense. This was proper. Patterson vy. State, 48 
N. J. Law, 381, 4 Atl. 449. 

Another objection to the array was because at least 12 of the general 
panel had participated in the prior trial and conviction of Turko, and as 
the crime charged and facts proved were substantially the same it 1s 
urged that the jurors who sat in the Turko Case were not competent jur- 
ors for the trial of the present case. Stephens v. State, 53 N. J. Law, 245, 
252, 21 Atl. 1038. it may be that this was good ground for challenge to 
the polls for favor, but a challenge to the whole array is very different 
from a challenge even to as many as 12 jurors for favor. The very fact 
that peremptory challenges are permitted is sufficient to show that the law 
loes not expect a sheriff to secure in every case an impartial juror. No 
machinery is provided by which the sheriff can be certainly informed what 
jurors have sat upon a former trial. It is not suggested that the right of 
a defendant to an impartial jury needs such protection. It is moreover, 
quite certain that, if such an objection were allowed as ground of chal- 
lenge to the array, the difficulty of securing a trial in a criminal case would 
be insuperable. Sufficient protection is afforded by the number of per- 
emptory challenges to the polls. 

The de fendant also claims that some of the challenges to the polls 
should have been sustained. All these challenges were based on the pre- 


( 


vious expression of opinion; most of the jurors said that their opinion 
wa vat as would be overcome by evidence. Some admitted that it 
would take evidence to overcome it. We think these chi lenges s were prop- 
erly overruled. Moschell v. State, 53 N. J. Law, 498, 22 Atl. 50. There 1s 


no suggestion that there was une more than the jecuation and ex- 
pression of a mere academic opinion. 

Another objection to the array is that no women were selected 
jurors. We nee f add nothing to what has already been said by the Chan- 
cellor, speaking for the Court of [errors and Appeals, in State v. James, 
114 Atl. 553, 16 A. L. Ro tigi. It is said that this ruling is no longer ap- 
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plicable, in view of the Act of rg21. P. L. 1g2t, p. 50. But we fail to find 
anything in that Act to affect the reasoning of the Chancellor. This 
brings us to the more substantial assignments of error. 

The fact that Coster’s death was caused by shots fired by Turko at 
a time when Carlino was out of sight and hearing does not free Carlino 
from criminal liability. It is well settled in this State, following the Eng- 
lish law, that all who are present, aiding and paris in a felony, are prin- 
cipals. Roesel v. State, 62 N. J. Law, 216, Atl. 408. The que stion 1s 
“what constitutes such a presence as will ai r a man a principal,” and 
in the Roesel Case we adopted the rule that, if several persons set out 
together or in small parties upon one common design, be it murder or other 
felony, or for any other purpose unlawful in itself, and each takes the part 
assigned to him, some to commit the act, others to watch at proper dis- 
tances to prevent a surprise, or to favor, if need be, the escape of those 
who are immediately engaged, they are all, provided the act be committed, 
present at it. The illustration given is quite like the present case: 

“If the divers persons come in one company to do any unlawful thing 
as to kill, rob, or beat a man, or to commit a riot, or to do any other tres- 
pass, and one of them in doing thereof kill a man, this shall be adjudged 
murder in them all that are present of that party abetting him and consent- 
ing to the act or ready to aid him, although Wg did but look on.” 

A qualification came to be introduced, by which the rule was limited 
to cases where a homicide was the natural and probable result of the 
crime actually intended. It 1s enough to refer to the cases cited in 21 Cyc. 
689. Substantially this limitation is now embodied in section 107 of the 
Crimes Act (2 Comp. St. 1910, p. 1780). The crimes therein specified are 
all crimes, the natural and probable consequence of which is a homicide. 

The question, therefore, turns on the proper construction of section 
106 (2 Comp. St. 1910, p. 1779). Tt is urged that this cannot apply, be- 
cause it professes to legislate as to “any person,” in the singular, and not 

“any persons,” in the plural. We find it difficult to treat seriously an argu- 
ment that would make the statute define murder by words intentionally 
inapplicable to two persons engaged together in the actual deed. There 
could not be a clearer case for the application of the general provision of 
the Act relative to Statutes. There is nothing in section 106 to indicate 
that the Legislature meant to exclude from its operation the time-honored 
principles of the common law. The Court of Errors and Appeals has in 
effect so decided in State v. James, 114 Atl. 553, 16 A. L. R. 1141, and 
State v. Timmerari, 115 Atl. 394. The question does not seem to have 
been argued and no doubt was suggested in those cases. It is true they do 
not deal with a situation where the person accused was so far removed 
from the scene of the fatal blow as Carlino was, and we must still con- 
sider whether the rule of the common law is by statute applicable to the 
present case. We have no difficulty. When the Legislature enacted that 
if the death of any one shall ensue from the committing or attempting to 
commit any of the specified crimes, it clearly intended that a man might be 
held guilty, although he was not the actual assailant, if he was guilty on the 
theory of constructive presence. 

Our legislation in the sections cited does not suggest any intent to 
change the law. The crime remains the same as before, and the legisla- 
tion has merely made a distinction with a view to the difference in the 
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punishment between the most heinous and the least aggravated grades of 
murder, very much as it has in the recent legislation authorizing the jury 
to substitute life imprisonment for death. Graves v. State, 45 N. J. Law, 
203: Titus v. State, 49 N. J. Law, 36, 7 Atl. 621. Under the rule of these 
cases, any one guilty of committing or attempting to commit a robbery 
would be guilty of murder if death results. The guilt of committing or 
attempting to commit a robbery is to be ascertained by the principles of 
the common law establishing lability in cases of a common enterprise, or 
a constructive presence. The defendant is in this category. 

One question remains. Was Carlino no longer responsible for Tur- 
ko’s crime, because their joint action in the robbery had come to an end? 
[t is not possible to lay down a hard and fast rule in a matter so largely 
one of fact. It seems clear to us that, as long as the four men remained 
in charge of the chauffeur of the truck and his companion as prisoners, 
just off the highway on which the robbery was committed, and within 
a very short distance of the point where the shots were fired, and as long 
as the truck and the silk seized by the robbers remained in their control at 
the scene of the robbery and homicide, with the evident intent on their 
part to return to Pennsylvania—the State from which they came—we 
think the robbery was not at an end. The robbers themselves must have 
contemplated further joint action until they had made their escape; hold- 
ing the chauffeur and his companion as prisoners in bonds was itself an 
act in pursuance of the concert of action to commit the robbery. The 
holding of the two men as prisoners was a continuous act, and it would be 
preposterous to attempt to say at what instant of time, short of their re- 
lease or escape, the responsibility of the robbers ceased. 

Carlino was guilty, therefore, of murder as defined in section 106 of 
the Crimes Act. The jury ascertained under section 107 that this was 
murder in the first degree, as it must have been under our construction of 


\We think the Judge was quite right in telling the jury that their ver- 
dict must be either murder in the first degree or an acquittal. We find no 
other point in the case that it 1s necessary to consider. 

Let the judgment be affirmed. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Jamesburg Water Co.—Application for increased rates. Ona 

review of the situation the Board concluded : 
“rt. The value of this property for the purpose of fixing rates as of 
January Ist, 1922, is $39,400. 2. If the additions to property and changes 
operation above set forth and absolutely needed in order that the Com- 
id be ina position to furnish safe, adequate and proper service 


consumers, were now in place, the value upon which present rates 

he based is Sqr.o00, and the anticipated net return should be about 

7°? on this latter figure. 3. The schedule of rates submitted 1s unjust, un- 
reasonable and discriminatory and is disapproved. 4. The petitioner is 
ted to additional revenue, and in order to obtain the same it may 
chedule of rates” [which followed]. 5. As a condition 

for allowing the schedule of rates recited in the preceding paragraph the 
Compi hould make the improvements to its plant and inaugurate the 
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of changes in its operations hereimafter recited. Sinte the rates enumerated 
Iry above in (4) are predicated on service which should be reasonably sate, 
w, adequate and proper, they should only be made effective if and when the 
ese Company has compled with the following requirements : 
Ty (a). Install an additional well to increase its water supply. (Db). 
or Overhaul or replace its pumping and power equipment so that the same 
of may be reliable for service at all times. (c). Inaugurate a practice of 
or keeping its standpipe filled at all times. (d). Install a graphic recording 
pressure gauge at some central point on the system, preferably on a sep- 
ur- arate service and in a building which is heated throughout the winter. 
1d? Charts of the pressure at that point to be made daily and kept on file for a 
rely period of at least two years back. (c). Compile a record of the location 
ned of each valve box in the system showing detailed distances from fixed ob- 
TS, jects. (f). Inaugurate a system of operation records to include all the in- 
hin formation listed in the log sheet for recording operations of small water 
ng utilities prepared by the Board’s staff. 
| at “Upon being notified that the requirements have been fulfilled the 
leir Board will have its inspector re-examine the property and will then fix the 
we date when the new rates may be made effective.” Decision dated Dec. 28. 
ive Mr. J. Boyd Avis for Jamesburg Water Co. Mr. Jas. P. Kirkpatrick 
d- for Borough of Jamesburg. Mr. Thomas Brown for the Board. 
an 
‘he In re Elizabethtown Gas Light Co., et al.—Petition of the Elizabeth- 
be town Gas Light Co., Rahway Gas Light Co., Metuchen Gas Light Co. and 
re- Cranford Gas Light Co., for approval of a consolidation agreement and 
issue of $3,871,888 of capital stock of the Elizabethtown Consolidated 
of Gas Co. Value of property ascertained as of Oct. 31, 1922, $4,783,.498.91, 
vas with liabilities of $567,739.72. The Board concluded : 
of “The application for consolidation and issue of stock of the con- 
solidated companies is hereby approved and a certificate will duly issue 
er- subject to the following conditions: 1. That each of the individual Com- 
no panies, parties to this merger, shall file an annual report covering the oper- 


ations for the first ten months of the year 1422 on blanks furnished by the 
soard for that purpose. 1. That the consolidated Company shall file an 
annual report covering its operations for the last two months of the year 
1922 on similar blanks. 3. That the consolidated Company shall also 
file a statement for the year 1922 covering the items given on pages 21, 


la 22 and 24 of the annual report blank for gas companies, viz.: a. Operat- 
ing expenses; b. Operating revenues; ¢. Income statement; d. Corporate 
of surplus of deficit account, for each individual Company, and a consolidated 
es statement, eliminating intercompany items. 4. That all books of ac- 
m- count and other records of the merging Companies be required to be 
ce turned over to the consolidated company. Decision dated Dec. 28, 1922. 
es Mr. W. M. Wherry, Jr., for Companies. 
uit 
n- In re Elizabethtown Water Co., et al—Application of Elizabethtown 
1s Water Co., Piscataway Water Co., Raritan Township Water Co. and Wat- 
LY chung Water Co. for approval of consolidation agreement and issue of 
mn $4,000,000 capital stock of the Elizabethtown Water Co., Consolidated 
he Fixed capital of the several Companies ascertained, as of Sept. 30, 1922, 
he at more than $5,400,000, subject to habilities of $1,525,073. The Board 


concluded : 
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“The appleation for consolidation and issue of stock is hereby ap- 
proved and a certificate will duly issue subject to the following conditions: 
1. That each of the individual Companies, parties to this merger, will file 
an annual report covering operations for the year 1G22 on the form as 
provided by the Board. 2. That the consolidated Company will file a 
balance sheet as of December 31st, 1922, on the basis of book values of 
each of the companies and a combined balance sheet, eliminating inter- 
company items, and a balance sheet of the consolidated Company as of 
January Ist, 1923, on the beginning of business as of that date. 3. That 
all books of account and other records of the merging companies shall be 
turned over to the consolidated Company.” Decision dated Dec. 28, 1922. 
Mr. W. M. Wherry, Jr., for the Companies 

In re Borough of Somerville —Vetition for separation of grade cross- 
ings of Bridge street and tracks of the Central R. R. Co. of N. J. Petition 
was filed July 6, 1915; amended Nov. 20, 1922, to include Hamilton and 
Middaugh streets. Because of War not determined when original peti- 
Board. The Board said: 

\ll parties interested, except the four or five property owners on 
Washington Place, having reached agreement on a plan and the other 
itilities atfected having interposed no objection, the Board concludes that 
1 separation of the grades of such public highways and the railroad of the 
Railroad Company crossing the same should be ordered according to a 
plan and profile approved by this Board; and that the plan and profile 
presented is a proper plan for the elimination of the grade crossings 


+ : . fare th 
(110M Was veiore [ile 


through the Borough of Somerville, and thereby approves said plan and 
nle. The Borough in its amended petition, indicated its ‘intention of 
vacating Cooper Street; Washington Place easterly from the east line of 


Cooper Street: Harrison or First Street; and Center Street from Second 
Street northerly to the northerly line of the right of way of the Central 
Railroad Company of New Jersey. The Board has given consideration 
to the ob) is Of the property owners in the vicinity of the Washing- 
ton Place crossing, which is to be vacated, and concludes that in an im- 
provement of this character, and in a work of this magnitude, the incon- 
‘nience of a few people, who may be injuriously affected, and who would 
herefor, cannot act to hold up a large public im- 
or the good of the greatest number. The Board 
rther concludes that the date for the actual construction to begin should 
be later than the 1st of April, 1923, and that it should be completed 

n two years, or by the 1st of April, 1925.” Decision dated Dec. 30, 
1y22. Mr. Clarkson A. Cranmer for Borough of Somerville. Mr. George 
Ho] \I IK. Miller, Mr. William A. Barkalow and Mr. A. E. 
(owen for Central Railroad Company of New Jersey. Mr. John L. Vogel 
N Jersey State Highway Commission. Mr. George H. Blake for 
zabeth, Plainfield and Central Jersey Railway Company, Public Ser- 

| Company, Public Service Company and Public Service Gas 


receive compensation 


provement whicl < 





Villiam V. Steele for property owners on Washington 
( \. Cranmer for Somerville Water ¢ ompany Mr. 
and Mr. Charles A. Mead, Engineer, for the 
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SOME INTERESTING OUT-OF-STATE DECISIONS. 


\rRREST IN Liguor Case Without WARRANT. 


That one is engaged in a violation of the prohibition law in the pres- 
ence of officers is held not to justify his arrest without warrant, in the 
Tennessee case of Hughes v. State, 238 S. W. 588, 20 A. L. Rk. 639, if the 
officers are not aware of such violation until the search, made after his 
arrest. 


In this case, officers without warrants authorizing search or arrest, 
stopped on the highway an automobile, whose occupants they suspected 


were illegally transporting liquor. Search of the vehicle dis closed a bottle 


of inteapg Phe state statute authorized an officer to arrest a person 
without a varrant, for an offense committed in his presence. The Court 
observes: “An officer cannot lawfully arrest a person without a warrant, 


and search his person for the purpose of ascertaining whether or not he 
has violated the law. l-ven if the person arrested were in fact violating 
the law, the offense was not, in legal contemplation, committed in the pres- 
ence of the officer, and such an arrest is unauthorized where the facts 
constituting the offense are incapable of being observed, or are not ob- 
served by the officer.” 


Spire FENCES LAW CONSTITUTIONAL. 


Philip Saperstein’s property adjoins that of Daniel Berman. Berman 
began the erection of a corrug sated iron fence more than 10 feet high close 
to the dividing line of the properties. Saperstein alleged that this fence 
would shut out the air and light from his side windows, and sought a 
temporary injunction against its erection. The injunction was granted by 
the Supreme Court of New York, Kings county, at Special Term. Judge 
Cropsley wrote the opinion, the case being reported in 195 New York 
Supplement, 1, as Saperstein v. Berman. 

The Judge referred to Chapter 374, Laws of 1922, amending the Real 
Property Law so as to prohibit the erection of any fence or structure in 
the nature of a fence which shall exceed 10 feet in height, to exclude the 
owner or occupant of a structure on adjoining land from the enjoyment of 
light or air, and said: 

“The general rule of the common law is that an owner may build what 
he pleases upon his own property, no matter what the effect may be upon 
the property of the adjoining owner, and that it is immaterial what his mo- 
tive is in so doing. But notwithstanding this general rule a number of 
jurisdictions have refused to follow it. And spite fences, so called, have 
been declared to be private nuisances, even where there was no statute on 
the subject, when it was found as a fact that they were built solely with the 
wicked purpose of injuring the adjoiming owner and not tor the benefit 
of the person erecting them. 

‘The question here presented ts, What is the effect of the new statute? 
Undoubtedly it is applicable to the facts presented, and im the cireum- 
stances shown it gives the plaintiff the right to maimtain an action to have 
the fence adjudged a private nuisance and to have its continued mainte- 
nance enjoined. But defendant’s counsel contends that the statute is un- 
constitutional; that it deprives a landowner of property rights without 
making compensation therefor. 2...) Somewhat simular statutes have 
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been enacted in a number of the States, and their constitutionality has been 
uniformly upheld. The reasons for so holding are set forth at length in 
those opimions, and hence need not be stated here. Rideout v. Knox, 148 
Mass. 308, 19 N. kk. 290, 2 L. R. A. 81, 122 Am. St Rep. 560 ; Hlealey v. 


Spaulding, 104 Me. 122, 71 Atl. 472; Horan v. Byrne 


r . 72 N. H. 93, 54 
Atl. 945, 62 L. R.A. 602, tor Am. St. Rep. 670; Scott v. Wilson, 82 Conn 
289, 73 Atl. 781; Karasek v. Peter, 22 Wash. 419, 61 Pac. 33, 50 L. R. A 
345. Some of these cases say that the fence must be practically a divi 


sion fence; that is, that it must be on or close to the line of the property of 
the person who secks to enjoin it. But, if that be necessary, the fence im 
question here is located. Such legislation as that in question is whole- 
some. People should not live merely to annoy their neighbors, and those 
who do things solely for that purpose should be enjomed.”’ 


OrDINANCE PROHIBITING “Movies” ON SUNDAY. 


An ordinance prohibiting the giving of moving picture shows on 
Sunday is upheld in City of Ames v. Gerbracht, 189 N. W. 729, decided 
by the Supreme Court of Iowa. The Court further holds that such 
ordinance is violated by giving such a show, although no admission fee is 
charged, and that the power to regulate “theatrical exhibitions” includes 
moving picture shows. On the question of the unreasonableness of the 
ordinance, raised by the defendant, the Court said: 

“It is contended that in any event the ordinance is unreasonable, and 


should be held void because thereof. .\s we have indicated, the Legisla- 
ture has conferred on municipal corporations the power to ‘regulate’ mov- 
ing picture shows. This being true, is the particular ordinance in ques- 


tion an unreasonable regulation? The city council cannot act arbitrarily 
in the matter, even though the power to regulate is delegated, and even 
though the regulation pertains to the police power. But, under its power 
to regulate, there are undoubted numerous requirements that may be 
lawfully prescribed by the city council, pertaining to the manner in which 
the business is conducted. A few illustrative cases may be of assistance. 
In St. Louis v. Nash, 266 Mo. 523, 181 S. W. 1145, Ann. Cas. 1918B, 
134, it was held that a moving picture building properly came within a 
regulation as to fire limits. In Jewel Theatre Co. v. State Fire Marshal, 
supra, the Court sustained a statute prohibiting moving picture exhibt- 
tions in any building not having its audience room at the street level. In 
Nahser v. Chicago, supra, an ordinance prohibiting the location of a mov- 
ing picture show within 200 feet of any church was sustained as valid. 
“Under the granted power, the Legislature could undoubtedly enact 
numerous provisions regarding the manner of conducting moving picture 
shows. The council could unquestionably pass an ordinance regarding the 
entrances and exists, fire escapes ventilation, and other similar matters 
pertaining to such places, and which come within reasonable police regula- 
tions. If the municipality has the power to enact ordinances of the char 
acter above indicated, no good reason can be given why it may not like 
vise pass an ordinance reasonably regulating the periods of time when a 
moving picture theater may be open. 
nust be remembered that the city council has a right to take into 
consideration the facet that large numbers of people attend such shows 
ing aside all consideration of any moral question involved in Sabbath 
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observance, it is a fact that in every community in the land there is more 
or less of a cessation of labor on Sunday. ‘The fact that people generally 
are at liberty from their usual occupations on that day easily makes pos- 
sible the gathering of crowds at such place of amusement. furthermore, 
the council has a right to recognize the obvious fact that great numbers 
of our citizens devote this day to rest and worship, and to some degree 
of quietude. The city council also has a right, perhaps a duty, to rea- 
sonably protect such citizens against the disturbances incident to the gath- 
ering of crowds upon the streets in and about places of public amuse- 
ment. Under the statute in question the city council has the same power 
to regulate circuses that it has to regulate moving picture shows. Would 
it be regarded as unreasonable for the city council of Ames, by regulatory 
ordinance, to provide that a circus should not exhibit in said city on Sun- 
day? Such an ordinance would, we think, be regarded as reasonable, 
without regard to any moral question involved. The circus might be a 
‘moral show,’ not only according to its flamboyant advertisements, but in 
fact as well. The same reasons, the gathering of crowds, the necessity 
of police protection, the disturbance of the quiet of other members of the 
community, that furnish a valid reason for the regulation of circuses, oper- 
ate, in a lessened degree undoubtedly, but in the same general manner, to 
jutify the regulation of moving picture shows on Sunday. It is a matter 
peculiarly within the discretion of the city council. We cannot, and we 
should not, hold the ordinance to be unreasonable, unless it is plainly 
and palpably so. We do not so regard it, and cannot hold it to be invalid 
as unreasonable.” 


Crurcn Memrer Bounp By ECCLESIASTICAL LAW, 


Walter Fairchild was expelled from membership in the First Church 
of Christ Scientist of New York City. He brought an action against the 
Board of Trustees of the church, attacking the canon under which he 
was expelled as being retroactive and ex post facto as to him. It was 
further charged by him that the passage of the canon under which his 
expulsion was effected was brought about im bad faith. The Board ot 
Trustees moved for judgment on the pleadings, and the motion was grant- 
ed by the Supreme Court of New York at Special Term in New York 
county. The case is reported as Fairchild v. Tillotson, 195 New York 
Supplement, 39. Judge McAvoy wrote the opinion of the Court, saying 
in part: 

“A person joming any legally organized body, with power to make 
laws and rules for its own government and for the regulation of the con- 
duct of its members, becomes bound by those laws and rules, and a deet- 
sion by that body, proceeding according to judicial torms, touching his 
nights or relations as a member, is binding upon the Courts. The proper 
church judicatory of an ecclesiastical body in which one holds member- 
ship, and under whose tutelage one exercises religious functions, 1s the 
proper forum for determination of questions affecting the interests 
of the moral and spiritual side of ecclesiastical discipline, Ot the things 
exclusively temporal and material, unless dependent upon questions of doe- 
trine, a civil tribunal may take Jurisdiction to entorce and determine such 
rights. The Courts of this country do not ditfer, nor rule contrariwise, 
im other jurisdictions. Stack v. O'Hara, o8 Pa. 213: Kose v. Vertin, 46 
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Mich. 457, 9 N. W. 491, 41 Am. Rep. 174; Chase v. Cheney, 58 Ill. 509, 
11 Am. Rep. 95. 

“It would therefore be incumbent upon plaintiff to allege in his com- 
plaint tacts from which it could be reasonably deduced that the by-law was 
unreasonable, not adapted to the purposes of the corporation, or contrary 
to or mconsistent with the laws of the state, or in violation of general law 
or public policy. This he fails to do “eo. 

“T think the by-law under consideration is fully authorized by the de- 
fendant’s corporate powers, and is adapted to a proper exercise of re- 
straint of the member's orthodoxy, and, while plaintiff can insist that his 
civil and property rights an an individual or citizen shall be determined 
according to the law of the land, his relations, rights, and obligations aris- 
ing trom his position as a member of this religious body may only be de- 
termined according to the laws and procedure enacted by that body.” 


HEALTH Orricer LIABLE FOR MISTREATMENT OF PATIENT. 


elizabeth G. Moody was a housekeeper in a hotel in Independence, 
Kan. She first became ill some time prior to February 14, 1918. On the 
0 break out, and on the 14th, acting on the advice of the 
otel manager, she called a physician, who pronounced her case smallpox. 
He sent tor Dr. Wickersham, who was then acting as health officer. When 
he arrived he told the woman that she would have to be tsolated and that 
he would give her 15 minutes to get ready. He then put her into an open 


car, and the drive to the pesthouse began. The drive took them through 


the cemetery, and while they were passing through, according to her testi- 
y. he said: “You had better pick your headstone, ’cause here’s where 

[am going to take you next.” 
hey finally brought up at a one-room cabin, which was in a very 
dilapidated condition, and the floor of which was bare and dirty. There 
beds in the room, placed end to end. The walls were uncovered 


rve cracks in them, which permitted the wind to come through 

>a box in the room for use as a table, and a small 

stove on which to cook. There were no conveniences of any kind, and, to 
‘n worse, the only other occupant was a man, with 
lett alone, with no possible means of separating 


r and with no one else to attend her until night, when 
three d: he was taken to another home on another street. 
he same open car, and she became chilled by ex- 
which prevailed. The people in the house to 
en told the doctor that they would not keep her, yet he 

( there, again unattended 
had been thus mistreated brought an action against 
Dr. Wickersham, charging negligence, and recovered a verdict in the low- 
er Court. The Doctor appealed, but the Supreme Court of Kansas did not 
take kindly to his conduct, and affirmed the lower court’s decision in 


ickersham, 207 Pacific Reporter, 847. Judge West wrote the 

opinion of the Court, saying in part 
\ health officer, while required to obey his lawful orders and per 
rm his official duty, is never excused for wanton conduct and inhuman 
uffering from serious illness, and it does not militate 
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in the defendant’s favor that by amendments the other defendants were 
eliminated from the case. It is argued that as the defendant was a quasi 
judicial officer he was not responsible in damages for his acts, and it is 
pointed out that it is the duty of health officers to segregate from the 
public and to quarantine all persons sick with smallpox, and it is said that 
in moving the plaintiff from the hotel he was exercising quasi judicial pow- 
ers and performing a governmental function. A physician had already 
pronounced the case smallpox, and it took no exercise of judicial power on 
the part of the health officer to move the patient to a place where guests 
and occupants of the hotel would be free from danger of infection. Of 
course, In removing her he was acting in a governmental capacity, but per- 
sons who act in that capacity are required to treat other human beings in a 
reasonably humane and considerate manner. The law no less than hu- 
manity requires humane and decent treatment of those “ must be segre- 
gated from their usual conveniences and friends, and w hoever acts with 
utter disregard of this requirement renders himself lab le 


No PARDON FoR Civit CONTEMPT. 


A sentence to imprisonment for four months for contempt for violat- 
ing an injunction was held, by the Supreme Court of Wisconsin, to be a 
judicial determination that the proceeding was civil, and not criminal, and 
that the nature of the imprisonment was remedial, and not punitive, the 
punishment for criminal contempt being limited to 30 days’ imprisonment 
by statute, and consequently the Governor was without power to grant 
a pardon, where the determination had not been reviewed or reversed by 
the Courts. The majority opinion in this case (State v. Verage, 187 
Northwestern Reporter, 830) was written by Judge Owen, who in dis- 
cussing the above holding said: 

“It thus appears that the judiciary is the department of government 
established by the people for the purpose not only of declaring, but of 
enforcing, the private rights belonging to every individual under the law 
of the land. Krom time immemorial Courts possessed, as inherent and 
necessary for the accomplishment of the purposes for which they were 
created, the power to punish disobedience of their orders and decrees, for 
the purpose of securing to private litigants their lawful rights. [Even in 
England punishment inflicted for this purpose was not the subject of the 
King’s pardon. He could condone or forgive only the public offense. He 
could not interfere where the contemnor’s conduct constituted an abridg- 
ment or invasion of the private rights of any of his subjects; that at com- 
mon law, where a contemnor had performed an act which he had been 
restrained from performing, the punishment for the contempt was no 
less civil in its character than punishment inflicted to coerce the perform- 
ance of an act commanded; that in this country, while punishment in- 
flicted for a contempt growing out of the performance of a torbidden act 
may be criminal, and may be imposed for cst purposes merely, it may 
also be imposed for the purpose of securing to a party litigant his lawtul 
rights.” Dissenting opinions were written by Judges Eschweiler and 
Doerfler. All of the opinions are carefully considered and well writtet 
and clearly demonstrate how Judges of great learning may arrive at ditter- 
ent conclusions as to what the law in a given case really ts. 
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TELEPHONE Company's Discourtesy Costs $250. 


Upon installing a residence telephone the Company required the pay- 
ment of rental for two months in advance, which requirement a certain 
subscriber complied with. A few weeks later he called his home and was 
told that the phone had been “temporarily disconnected,” which was gen- 
erally known to mean that the subscriber was in default in paying rental. 
He was referred to the cashier, who inquired if the bill was paid, and upon 
being told that he ought to know was asked if a record was kept of such 
matters. The cashier then referred to his books, and said $3.25 was due, 
which he was told was a mistake, as the phone had been installed less than 
a month, and a receipt for two months’ rental in advance had been given. 
It was then suggested that he bring the receipt to the office, and the cashier 
declined to do anything until this was done. A few minutes later he called 
his home again, and he was again told that the phone was “temporarily 
disconnected” and he was again referred to the cashier. He was then con- 
nected with the manager's office ; there a clerk also told him to bring in his 
receipt. A half hour later he called again, and again received the same 
reply from the operator. It was customary in similar cases for the connec- 
tion to be made and an investigation made afterwards. The subscriber 
had a verdict against the company for $250, and the judgment rendered 
thereon was affirmed by the Texas Court of Civil Appeals. The Supreme 
Court on writ of error adopted the judgment recommended by the report 
of the Commission of Appeals, Section A, for affirmance, which 1s pub- 
lished in Southwestern Telegraph & Telephone Co. v. Riggs, 234 South- 
western Reporter, 875. Judge Gallagher in the course of the opinion 
said : 

‘The facts heretofore recited show that defendant in error was 
thereby denied the right to talk to his wife on important business; that 
he spent a half hour trying to get the company to correct its mistake and 
restore service; that he was greatly humiliated by the refusal of the com- 
pany to accept his assurance that he had, in fact, paid the rental on his 
phe ne, and by the fact that the Operator reported to parties calling for his 
residence that his phone was ‘temporarily disconnected,’ which was known 
to mean that his service was cut off for nonpayment of his bill; and that 
he was irritated and angered by the sarcastic and cold-blooded manner in 
which the employés of plaintiff in error spoke to him and treated him. In- 
convenience and annoyance are the reasonable and probable, if not the 


necessary, consequences of the facts so shown.” 
EXEMPTION OF SOLDIERS FROM TAXATION. 


A veteran of the Civil War, who had been honorably discharged from 
the army, and had reached the age of 80 years, owned taxable property 
which exceeded the value of $5,000. He claimed that he was exempt from 
taxation to that amount under an act which exempted the property of cer- 
tain soldiers from taxation, and refused to pay the taxes for 1920. An 
tion was instituted to recover the tax, and on report to the Supreme 
Judicial Court of Maine judgment was rendered against him in Inhabitants 
of Mechanic Falls v. Millett, 117 Atlantic Reporter, 93. 

The Act under which he ciaimed applied to soldiers engaged in the 
Civil War, the Spanish-American War, and the World’s War, who had 
been honorably discharged, who had reached the age of 7o years, and 
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whose property did not exceed the value of $5,000. Judge Philbrook, who 
wrote the opinion, held that the Act was only intended to apply to “the 















































pay- 

i aged, honorably discharged veteran, whose diligence and economy had 
was enabled him to accumulate only a modest fortune, which did not exceed 
ren- $5,000.” Continuing he said: “It did not say that the veteran, upon whom 
omy fortune and financial success had smiled in a measure greater than the 
pon sum mentioned in the amendment, should be granted the favor of any part 
ssenle of the tax exemption which was granted to his less fortunate comrade.” 
due, 3READ AND \WATER DIET FOR JURORS. 
than : 
ven. After the jury, which convicted accused of selling intoxicating liquors, 
hier had deliberated several hours, they returned into open Court and stated 
illed that they were hopelessly hung and stood 10 to 2, whereupon the Court 
irily told them that they had not considered their verdict long enough; that 
con- it was early in the week, and that he would keep them together for the 
1 his balance of the week, and along toward the end of the week he would put 
ame them on bread and water. While these remarks were held to have been 
nec- improper, the judgment of conviction was affirmed by the Supreme Court 
‘iber of Arkansas in Holmes v. State, 240 Southwestern Reporter, 425, for 
ered the reason that no objection was interposed when the remarks were made. 
“eme In the opinion, which was written by Judge Smith, it was said, in dis- 
port cussing the statement: “We are all of the opinion that the remark was 
pub- highly improper and should not have been made; but the majority are of 
uth- the opinion that the error was waived when appellant failed to object. In 
nion their opinion, the attention of the Court should have been called to the 

possible effect of the remark on the jury, thereby giving the Judge an 
was opportunity to withdraw it or to explain that it was not to be taken liter- 
that ally. It is the practice of this Court to require an objection to be made in 
and the trial below, and, unless made there, the error will be treated as waived ; 
-om- and this rule has been applied to remarks of the Court as well as to other 
1 his proceedings at the trial.” 
r his 
iown Assessment rolls are held to be no evidence of the market value of 

that the property assessed in American State Bank v. Butts, 111 Wash. 612, 
er in Igt Pac. 754, annotated in 17 A. L. R. 168. 

In- ae 

the 

That an attorney instructed by a client to make a claim against a 
municipal corporation, an action on which will be barred by statute unless 
brought within six months, is negligent in omitting to warn his client, 

‘rom while an offer of settlement is under consideration, of the necessity of 
erty prompt action, in consequence of which the claim becomes barred, is held 
from by an English Court in Fletcher v. Jubb, ro B. R. C. 

cer- 

An i ; “— ; 
ait _ A municipal corporation which places a defectively insulated electric 
adil wire in such close proximity to a latticed pillar erected in a highway to 

support an elevated railroad as to be dangerous to children, who, tollow- 

: ing their instincts of play, may climb the pillar and come in contact with 

1 the sag ore F.. : oe 
iad the wire, may, it is held in Stedwell v. Chicago, 297 Ill. 486, 130 N. E. 


and 729, be liable for injury inflicted by their so doing. 
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THE GOVERNOR’S SECRETARY. 


Mr. Frederick M. P. Pearse, law- 
yer, is the private secretary of Gov- 
ernor Silzer. Mr. Pearse lives in 
Metuchen, near the home of the 
Governor. He has offices at 
164 Market street, Newark. 

A long friendship has existed be- 
tween Mr. Silzer and Mr. Pearse. 
Toward the end of the recent cam- 
paign Mr. Pearse resigned as As- 
sistant United States District At- 
torney, a position he had held un- 
der two administrations, in order to 
aid his home-town neighbor. He 
was one of the most active of those 
who made the Silzer campaign real- 
ly operate from Metuchen instead 
of from Jersey City, Newark or 
Trenton, where the party managers 
held the reins 

Mr. Pearse has worked with the 
Governor for years. Eighteen years 
ago they were together in a law 
partnership which dissolved when 
Mr. Silzer entered the State Senate. 
They were leaders in the Demo- 
cratic party in Middlesex County at 
the time, both holding prominent 
offices. 

The new secretary was born in 
Red Bank in 1877. His family 
moved to South Amboy when he 
was a boy. He was educated in St. 
Paul’s School, N. H., and at Co- 
lumbia. He studied law at the New 
York University Law School and 
was admitted to the Bar in Igoo. 
He served as borough counsel for 
South Amboy and later as city so- 
licitor. Then he was Surrogate for 
Middlesex County for a time. 


law 


DEAN OF WARREN BAR RETIRES. 
The retirement from active prac 
tice of Oscar Jeffrey, dean of the 





Warren County bar, was announced 
by him late in December, to take 
place early in 1923. Mr. Jeffrey, 
who occupies the same office to-day 
that he opened in 1871, is 84 years 
old and has been practicing law in 
Washington, this State for 58 years. 
He has been closely identified with 
Washington affairs ever since the 
Civil War, and has been especially 
active in Republican politics. He 
was formerly Postmaster there and 
has for many years been a member 
of the official board of the Metho- 
dist Episcopal Church. 

As is well known he was the 
author of ‘‘Jeffery’s Precedents and 
Practice,” published in 1892, which 
had a large sale and was much used 
by all lawyers in this State. 


FLORIDA JUDGES USING 
LOTTERY. 


On Jan. 1 a “lottery,” surround- 
ed with secrecy and solemnity was 
conducted by the five Justices of the 
Florida Supreme Court to deter- 


mine which one should be Chief 
Justice. The State law provides 
that the Chief Justice must be 


chosen by lot, but does not stipulate 
a method. 

Six years ago Justice J. B. 
srowne won. It was learned later 
that a book was selected, a clerk 
was instructed to open it at random, 
and the first line of printing at the 
top of the left page be examined. 
It had been agreed that if the initial 
letter of the first word of the line 
was the same as the first letter of 
the surname of a Justice that man 
The letter “B” was the 
first to appear. We have not heard, 
but assume the same method was 
adopted on Jan. Ist last. 


would win. 
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MINISTER ACTING AS MAGIS- 
TRATE. 


A dispatch from Princeton on 
Jan. 6 to the Newark ‘Evening 
News” said: 

“Having disproved the adage that 
it takes a thief to catch a thief, Rev. 
Dr. David B. Tomkins, pastor of 
Princeton’s Second Presbyterian 
church has announced he will hence 
forth devote himself exclusively to 
the duties of his parish. | 

“This ends a dramatic chapter in 
the annals of the town. Two year: 
ago Dr. Tompkins criticized from 
his pulpit the laxity of law enforce- 
ment. Mayor Browne countered by 
promptly offering him the post of 
police recorder. Some of the pas- 
tor’s parishioners shrugged their 
shoulders, and hardened lawbreak- 
ers smiled. It was believed that a 
man of his cloistered life could 
neither discover nor deal with 
crafty evil doers. This impression 
was heightened when Dr. Thomkins 
instituted a raid in a room where 
‘crap shooting,’ had been carried on 
to the annoyance of the neighbors. 
After the dice and funnels had been 
carried off by police officers it is re- 
ported that the unintiated minister- 
magistrate remained hunting for the 
guns with which ‘craps’ are shot. 

“Such stories ceased, however, 
and the hardened ones were puzzled 
when Dr. Tomkins took off his coat 
and settled down to his task. He 
decided to turn back his salary to 
the borough, as well as his share of 
all fines and costs, since he wished 
to make it expensive to be disorder- 
ly and preferred not to share in the 
profits of vice suppression. [ines 
went up with the cost of living, and 

$25 to $50 was the usual levy on 
a first offender. This Princeton 
Draco soon went out for a record, 
and dispensed double-barreled Jer- 
sey justice in a case which has be- 





come historic as one in which he 
fined both plaintiff and defendant. 

“A frequent woman visitor at the 
court had a neighbor arrested for 
‘cursing her out’ on the streets. The 
magistrate asked the complainant’s 
answer. The rejoinder proved to 
have been off the same piece with 
the cursing. The magistrate, not 
wishing to strain the quality of 
mercy, scored a ‘double’ by fining 
both accuser and accused. 

“Though himself a motorist, the 
Recorder then stopped the speeding 
nuisance by imposing characteristic 
fines on all caught in his drag-net, 
including, it is said, a parishioner, a 
fellow pastor and several prominent 
citizens. It soon became apparent 
that Dr. Tomkins took his office 
seriously. 

“His refusal to accept reappoint- 
ment, offered to him for the third 
time by Mayor Browne, has been re- 
ceived by his supporters with re- 
gret. Through his service the town 
is richer by two years’ salary of the 
Police Recorder.” 





BERGEN BAR DINES JUDGE 
DOHERTY. 


Judge Richard Doherty, who re- 
cently was assigned to the Bergen 
County Circuit Court was a dinner 
guest on Dec. 28th, of the Bergen 
County Bar Association at the Un- 
ion League Club in Hackensack. 
State Senator William B. Mackay 
praised the Judge’s judicial record 
and expressed the wish that he 
would remain on the Bergen County 
Bench for many years. 

Judge Doherty told of his grati- 
fication for the opportunity to meet 
the members of the Association and 
voiced the wish that his judicial so- 
journ in Bergen County would be 
of long duration. President James 
De Turk of the Association also 
spoke. 
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Che Governor, however, has since 
appointed Judge Daly, of New 
Brunswick, to fill Judge Doherty's 


p! ice 


UNION LAWYERS DESIRE 
EQUITY JUDGE. 
2 the annual meeting of 


oclation 


On Jan 
the Union County Bar A 
was held, at which actio1 is taken 
seeking to have a repre entative of 
hancery Court sit regularly in 


( 
Elizabeth 


Member stated that 
there is sufficient litigation to war 
rant such a move lawvers must 


to Newark or Trenton to try 


cases and this naturally works a 
hardship. Interpreters for the civil 
is well as the criminal courts in the 
county were also desired. The As- 
SOC1a hn reque | | reeholders Lo 
appropr $1,000 instead of $500 
for law | in the hbrary at the 
( rth us 

Mr. Albe I’. Bender was elected 
Preside he Association. The 

I I I Vice president, 
Edward re \twater: ‘Treasurer, 
N vitt; Secretary, Har- 


rison B. Johnson; Trustees, former 
Judge | mes C Connolly, George 


lr. Parrot, C. Addison Swift, Wil- 
liam RK. Codington and John Kk. 
i sseahiol 


HUMOR OF THE LAW 


A pr minent New York lawyer 


was putting a witness through a 
hard cross-examination when the 
subject of absent-mindedness arose 


’ absent- 
asked the lawyer. 

Well,” rephed the witness in a 
‘Sf aman who 


tl uvht he had left hi watch at 


‘What do you think 1s 


mincdeane Be 


‘tone, 


: : 
took it out of his pocket to 
ef I had time to go back and 


little ab- 
Maq- 
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LANDLORD AND TENANT 
PUZZLES 





of the Legislature 
distinguish 
ervice to 


Some membet 
has an opportunity to 
himself and render good 
thre people ot thre hate by amending 
the landlord an so that 
they will be sensible and intelligible 


tenant laws 


hor several years they have been 
puzzling to plain folk and almost 
every effort to change them hes 


made the confusion vreater. lor 
instance, a bill was passed providing 
that no tenant who paid his rent and 
behaved himself could be compelled 
October -t and 
was unconstitu- 


between 
The act 


to pniove 


\pril tf. 


tional, but tenants did not know this. 


With two or three others acts the 

legislature also muddled the situa- 

tion 

|Levislature 
rivht to 

move, but 


finally, in 1g20, the 


Most tenants a 


months’ notice to 
by its own provisions the act ensur- 
inv them this right became mopera- 
tive on January 1, 1923. It is held 
by lawyers that this makes operative 
mice more the so-called Fish act, as 
and never re- 


thre 


amended in 1888 
pealed. 

No laws touch the people more 
imately than landlord and tenant 
such laws in this State 
e been so. frequently changed 
and so nushandled that both the 
owners and the occupants of dwell- 
invs have been unable to learn what 
then respective New- 
ark Sunday Call 


1! 
law 5, vet 
hay 


rights are. 


ERRATA IN ARTICLE 
In the December Law JourNat, p. 352, 
we published an article on “The Great 
of New Jersey. 
should be: On 


p. 354, line 6 from top, omit sentence 


” 


Seal and Coat-of-Arms 
Corrections in the same 


from “New Jersey.” Line 15 from bot 
Line 13 


the y. 


ousted be was. 
hould be 


tom, “were” 


from bottom, “it” 








